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DETAILED ACTION 

Response to Amendment 

The amendment filed on 12/14/2007 has been fully considered. Claim 1 was 
amended. Claims 3 and 12 - 14 are cancelled. Claims 1, 2, 4 - 11, and 15 are currently 
pending. 

Specification 

1 . The specification is objected to as failing to provide proper antecedent basis for 
the claimed subject matter. See 37 CFR 1.75(d)(1) and MPEP § 608.01 (o). Correction 
of the following is required: Applicants originally filed specification does provide 
antecedent basis for the limitation requiring the shape tape having a free upper portion 
not attached to the head receiving portion or the sweat band (claim 1) or the limitations 
stating the head receiving portion does not comprise the shape tape (claim 15). 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claim 15 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. Applicant recites "the head receiving portion does not 
comprise shape tape." Applicant's claim language is unclear as to whether the 
limitation is intended to recite a separate element or if the applicant is reciting a shape 
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tape that is not formed with or an integral part of the head receiving portion. Clarification 
is requested. 



Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. Claims 1, 2, 4 -9, 11 and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Higgs (US 6,920,644) in view of applicant's specification. The device 
of Higgs discloses a cap made from woven, first stretchable fabric with twisted yarns 
and a knit sweatband (12) comprising stretchable, twisted yarns, partially covering the 
foam core (22) attached to the lower peripheral edge (Figure 4, 4) at the inside of the 
head receiving portion (Figure 2) wherein the crown (2) is formed from a plurality of 
stretchable gores (3, 4, 5, 6, 7, 8). It is noted that all natural yarns (i.e. cotton) are 
inherently spun/twisted and therefore both the weft and warp yarns are formed from 
high twist yarns. A composite band including a shape tape (21), elastic material (13), 
foam band core (22) and sweatband (12) is attached to the head-receiving portion along 
a lower edge of the crown by stitching. The shape tape (21 ) having a free upper portion 
not attached to the head receiving portion of the sweat band. It is noted that the lower 
portion of the shape tape is stitched to the head receiving portion; however, no stitching 
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is present at the upper portion of the sweatband (12). Therefore, allowing the upper 
edge of the shape tape (21 ) to be unattached and free within the sweatband. The 
composite band and the crown are wholly pressed and stitched together with a 
stretchable yarn (Column 45 - 56), along a lower edge of the crown (See Figures 2-4 
and 6, clearly show the thread extending through the crown, the shape tape, and the 
sweatband). Moreover, according to Steve Warner's text "Fiber Science" Hooke's Law 
teaches that all materials have the ability to stretch and recover (page 136 -138). Both 
the sweatband and the crown receive the head of the wearer and are interpreted to be 
head receiving portions. The shape tape (21 ) is a separate element and is not 
comprised of a head receiving portion. The sweatband includes an outer second fabric 
made from a stretchable cotton terry toweling is covering (12) and a band of elastic 
material (13) therein. The device of Higgs is lacking a yarn that is twisted more than 800 
times per meter. Applicant's specification of 1/26/2004 states in the background of the 
invention that "high twist yarns that are twisted about 1 ,000 - 3,000 times are widely 
used for commercial purposes." Applicant has not provided evidence or disclosure of 
unexpected results derived from the use of a high twist yarn, twisted over 800 times per 
meter. The specification teaches that yarn twisted about 1 ,000 - 3,000 times is widely 
used and results in stretchable yarn. The general conditions of the claims are disclosed 
in the admitted prior art. Thus, the 800 value could have been arrived through routine 
experimentation. 

The device of Higgs is silent to the number of times the yarn is twisted, but it 
would have been obvious to a person having ordinary skill in the art at the time the 
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invention was made to utilize a yarn twisted more than 800 times per meter in view of 
applicant's admission of prior art. 

6. Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Higgs as 
applied to claims 1 , 2, 5 -9, and 15 above, and further in view of Nebeker (5,566,395). 
The modified device of Higgs substantially discloses all of the claimed invention but is 
lacking the particular type of foam core. Nebeker teaches urethane foam used as the 
core for a sweatband (Column 1 , lines 54- 56). It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to modify Higgs by using a 
polyurethane (a type of urethane) foam as taught by Nebeker in order to draw moisture 
away from the hat (Column 2, lines 23 -24). 

Response to Arguments 

7. Applicant's arguments filed 12/14/2007 have been fully considered but they are 
not persuasive. 

8. Applicant argues that the shape tape of Higgs is attached to the top and bottom 
portions of cloth 20. Applicant fails to show or point to the means by which the shape 
tape is attached. The device of Higgs discloses that the shape tape (21 ) is formed in a 
pocket (Figure 6) having the upper end portion free. The device of Higgs discloses that 
the sweatband is only attached and constrained at the lowermost portion (Column 7, 
lines 10-15). The device of Higgs meets the claimed limitations recited by applicant 
when interpreted in the broadest reasonable sense. 
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9. Applicant's arguments see remarks, filed 12/14/2007, with respect to the 1 12 1st 
paragraph rejections of claim 15 have been fully considered and are persuasive. The 

1 12 1st paragraph rejection of 8/14/2007 has been withdrawn. 

Conclusion 

1 0. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to RICHALE L. QUINN whose telephone number is 
(571 )272-8689. The examiner can normally be reached on M-F 8:00 - 4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Gary Welch can be reached on 571-272-4996. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Richale L Quinn 
Examiner 
Art Unit 3765 

/R. L. Q./ 

Examiner, Art Unit 3765 



/Gary L. Welch/ 

Supervisory Patent Examiner, Art Unit 3765 



